
The Spanish Polemic on Colonisation 

Part 3:  Bartolomé de Las Casas and Revolutionary Theocracy

Towards the 'Land of Peace' 

The Land-Appropriation of a New World is a chapter title in Carl Schmitt’s most ambitious book on international law. (1) It sums up the contacts between European and non-European peoples in the centuries after Columbus’s voyage. They were not always genocidal, and in some cases, for some length of time, they were non-violent. But mostly they were neither consensual nor peaceful, not to mention fraternal. However, it would be untrue to say that no one thought of an alternative and that no determined attempt was ever made to make this alternative happen. 

Bartolomé de Las Casas justified a peaceful alternative in countless writings. Much of what he wrote consisted of practical proposals addressed to official persons. He also produced very ambitious works on history, topography and social description, and theology (this was a field which a Spaniard with serious arguments about law and right had no choice but to master). Some of these works were published in his lifetime; most were not, but they had some circulation in manuscript. Apart from that, he himself attempted to pioneer the practice of his theories. As mentioned in Part 2 of this series, in his early days as a campaigner he became a colonial undertaker, attempting to establish a model colonisation of a type which he thought would be non-destructive to the original inhabitants. And in the 1530s he attempted to practise the theory which he argued at length in a book: that the only way to bring the non-Christian peoples to Christianity was the way of peaceful persuasion. 

About 1533 Las Casas successfully engaged in a peace process with a rebel Indian lord known as Enriquillo (“Little Henry”) who had held out for a long time in the hills of Hispaniola. (2) Eventually an honourable agreement was made between the Indian and the governor, and Enriquillo in some fashion entered Christian society. Encouraged by this, Las Casas was ready for more ambitious ventures. In 1535 he was one of a group of Dominicans who set sail for Peru with the intention of preaching Christianity in the newly-conquered territory. When problems with the weather became too much, they landed in Nicaragua and attempted to set to work there instead. However, Las Casas soon came into conflict with the governor, who would not accept his demands that no violence be used against Indians. Las Casas tried the effects of moral force, denouncing the governor publicly. When his opponent would not back down, he left the territory and went on to Guatemala. 

There he found a more amenable governor, and he set out to preach Christianity in a region which the Spaniards had never been able to conquer and which they called Tierra de Guerra, “The Land of War”. The missionaries went to work systematically to learn the local language, make contact with the lords and win local support. Above all, the Indians had to be convinced that these newcomers weren’t like the other Spaniards. “We sent some of the recent converts who not only loved us but respected us. Those men explained to the others that we were coming to them inspired by the zeal of the House of God. We wanted to awaken them from the ignorance in which they had been immersed for so many centuries – not to rob them of their properties and liberty, as the other Spaniards had been doing.”  (3) The experiment was a relative success over fifteen years or so, so much so that the Land of War was officially renamed Vera Paz, “true peace”.   

Vera Paz has been seen as a model for the more famous experiments of later times. “Las Casas aimed to have free Indian communities under the leadership of monks. Here the Indians would learn the most important trades and a rational mode of agriculture. We can well see Las Casas as the father of the reducciones founded by the Jesuits (in Paraguay) in the 17th century.” (4) The reasons for the problems and ultimate failure in Guatemala all boiled down to one. As Bernard Lavallé puts it, “peaceful preaching was opposed to colonial practice; it was actually its absolute contrary in all respects”. (5) This was the problem which Las Casas kept tackling in theory and practice, in various parts of America and in Spain, with an energy that is beyond belief. In quite recent times ten years have, apparently, been lopped off his life (born in 1484 instead of 1474), which makes him a bit more humanly credible.

Enforcing the Laws 

In Guatemala he came to feel that there simply weren’t enough hands for the job, and in 1540 he returned to Spain to recruit more. The Colombian historian Juan Friede argued that around this time there was a visible change in Las Casas. For a long time he had campaigned for laws to protect the Indians, or for the laws that already existed to be clarified or tightened up. The problem was, however, that these laws came up against active and passive resistance from Spanish colonial society in America. Laws were being passed all the time and remaining a dead letter. The prime example concerned the encomienda, the institution by which Indians were assigned to Spanish colonists for compulsory labour. According to Friede, in 1520, 1523, 1525, 1526, 1528, 1529, 1533 and 1536 there were laws and official reports which attempted either to abolish or to restrict the encomienda, without success. (During much of this period Las Casas had withdrawn from campaigning and was studying theology in his monastery on Hispianiola, which shows that the campaign for colonial reform was not dependent on him completely.) (6)

It was therefore not enough to pass good laws. There would have to be strategic planning and determined, ruthless action to see that they were enforced. The scale of the problem which Las Casas was attempting to tackle is described as follows by Friede: 

“The only way the colonist could survive amid such inhospitable climate and conditions was by appropriating for himself the Indian’s property, and by forcing him to work – overcoming his “idle nature” – for the colonist’s profit. For if utilization of the Indian’s labour had depended only on his voluntary consent, another kind of difficulty would have arisen. The primitive Indian economy did not, as a rule, require production beyond what was necessary for local consumption and a simple form of commerce with neighbouring tribes, and the intensive labour and production surpluses of a commercial economy were alien to the American Indian’s temper. His pre-Columbian social organisation and values did not stimulate him sufficiently to make him greedy in the European sense of the word. Nor did the Conquest raise his living standards or allow him a distinguished position in the new society, which might have overcome his atavisms... 

The interests of the Indian, on the other hand, were inextricably linked with his personal freedom; otherwise, he could protect himself against abuse only if he fled to the impenetrable jungle, where he generally perished from hunger. His fate and his survival as a cultural and racial unit depended on such liberty and an end to the intrusions and arbitrary power of the Spanish colonist. The recovery of his liberty and his protection by the crown were the only means of securing him against a pernicious, destructive dependence. The triumph of the Indianist movement [i.e. the colonial reform movement spearheaded by Las Casas J.M.] would have transformed the Indian from a de facto serf into a free vassal of the crown who had no special obligations to the American Spaniards. It would have produced a radical change in the structure of colonial society, a true social revolution, by freeing a large social class from subjection to a very small but economically and politically powerful class.” (7) 

Las Casas became convinced that it was necessary to separate the two races. There was no question of giving up the preaching of Christianity, but the Christian missionaries in America would have to do it the way Saint Patrick did it in Ireland (Las Casas did not know this very relevant example, much better than some of the examples he gives in his book on The One and Only Method of Attracting All Peoples to the True Religion). And compared with the progress of Christianity, nothing else really mattered. “The economic welfare of the Spanish colonist ceased to concern him because he believed the settlers should live by their labour, as they had done in Spain.” (8) 

Campaigning in Spain in the early 1540s, Las Casas found that to a certain extent he was pushing an open door. Charles V had one of the greatest empires in the history of the world, but he was an un-Machiavellian monarch. His conscience bothered him. He wanted to ensure that all of his American subjects would be treated rightly and justly. Las Casas, who emphasised his own personal experience and gave him horrific accounts of what was actually happening, made a big impression on him and on some of his key advisors and ministers. In 1542 the reform campaign bore fruit with the proclamation of the dramatic New Laws for the colonies. The New Laws “all but abolished [the encomienda] and envisaged a plan that would make all encomienda Indians direct vassals of the crown”. (9) 

But how were these laws going to be enforced? 

Las Casas thought it would be necessary to decapitate the rebellious element in Peru and Mexico, where he foresaw colonist uprisings. He advised that 20 of the most powerful Mexican encomenderos (beneficiaries of forced labour) should be summoned to Spain. When they arrived, they should be detained and their estates should be confiscated. In Peru a reformed royal council should ascertain which Spaniards were the most rebellious and deport them to Spain under a pretext. All this should be kept strictly secret. For the longer term, royal garrisons should be installed to keep order in Mexico and Peru, and there should be a ruthless policy of confiscating the estates of rebels. 

Las Casas proposed to back this up with a policy of spiritual terror. The major punishments of the Church (excommunication, interdict, denial of absolution) were to be used systematically against uncooperative colonists. He produced a booklet of model procedures for priests to follow when hearing the encomenderos’ confessions. In effect, as Friede says, he aimed at a theocracy. There would be Church activism officially supported by the Crown and demanding the support of all civil authorities, on pain of religious persecution. 

However, the key proposal of pre-emptive deportation was not put into practice. “If Las Casas’s advice had been followed – advice of a strictly political character with no notions of abstract justice – it seems more than likely that the Pizarro rebellion could have been averted and the New Laws enforced.” (10) In actual fact, the Peruvian rebellion led by Gonzalo Pizarro defeated the viceroy, and if the boldest rebel strategists had had their way it would have resulted in a separatist Spanish-Peruvian monarchy. The same thing would probably have happened in Mexico if the viceroy had not himself joined the revolt, suspended the operation of the New Laws and associated himself with the colonists’ protest to Spain. 

At that time Las Casas was offered the position of bishop of Cuzco, the richest diocese in America. He turned it down, but afterwards he accepted the much less wealthy Mexican  bishopric of Chiapas (which in recent decades was the centre of the “Zapatista” rebellion of Indian communities against the government of Mexico). (11) In March 1545 he arrived in Ciudad Real, his cathedral town, and immediately set to work to do his part towards enforcing the New Laws. A few days before Holy Week he published an Edict of Public Faults, where he demanded that anyone who had information about certain misdeeds should reveal this in confession without delay. One of the public faults mentioned was the practice of pagan rites and ceremonies, and Jean Dumont (a resourceful defender of Christian conquest and opponent of Las Casas) suggests that this shows “the protector of the Indians” in a different light: he was not quite so protective when he got power in his own hands! (12) In reality, any Mexican bishop asking for information on public faults could hardly have avoided saying something about paganism, but this wasn’t the central issue. And it wasn’t the Indians who were feeling threatened, it was the colonists. “Among the faults he specified all injustices of which the indigenous people had been victims, ‘contrary... to the new laws which His Majesty has now made.’ ” (13)

As Holy Week went by, the tension mounted unbearably. Las Casas was enforcing the policy of refusing communion to non-cooperating colonists. A number of them went to the local courts to try to force him to stop doing so. Some Spaniards refused to show him the usual marks of deference towards a bishop during the ceremonies, while others actually threatened him. On Easter Sunday there was an outright mutiny, and a mob of townsmen, led by the mayor, invaded the bishop’s residence. 

The mob demanded a period of grace of several months, before landowners would be obliged (in accordance with the New Laws) to free their Indian slaves. Las Casas refused, demanding it be done immediately. In the confrontation he lost the support of his Dean of the Cathedral, who gave confession to some of the persons proscribed. Promptly excommunicated by Las Casas, the Dean went off to appeal to the regional authorities. The stand-off ended with no compromise between the colonists and Las Casas: neither side was giving an inch. 

Unable to see any prospects of progress with the Spaniards, Las Casas soon went off to visit the Guatemalan Land of War, which he had managed to have included in his diocese. Returning after three months, he found he was being ostracised by the municipality, with bishops’ dues being withheld. Some people had been threatening to kill him if he appeared in Ciudad Real again. Nonetheless he did, and he attempted to continue his uncompromising policy of refusing confession to slaveholders and other such delinquents. But he suffered a savage blow when the news came that the Emperor had responded to the colonists’ and signed an edict on October 20, 1545 which backtracked on the proposed winding down of the encomiendas. 

Las Casas removed himself from an impossible situation by going to Mexico to attend a conference of prelates. It seems (judging by the evidence assembled by Jean Dumont) that many of the American-based bishops and monks disagreed with him on the encomiendas. (14) In their opinion, if the Indians were to be effectively Christianised they needed to have structured contact with the Spanish colonists. These bishops and monks therefore supported the appeals against the New Laws. In any case, Las Casas never returned to his diocese. At the beginning of 1547 he set out for Spain. 

It is impossible to know whether Juan Friede was right: whether the maximal policy of making the Indians separate and equal vassals of the Spanish Crown could have been enforced, given sufficient foresight and ruthlessness. The story of the bishop of Chiapas may raise doubts, though after all he was facing forewarned enemies. But it was only this maximal policy that might have made possible an Irish type of Christianisation, without the destructive subjugation of local populations and cultures. 

Sepúlveda Enters the Picture 

The Emperor’s concession on the New Laws did not mean that official Spain was no longer open to arguments for colonial reform. Las Casas, back in Spain, remained active and had powerful influence. He soon discovered that Juan Ginés de Sepúlveda (encouraged by the conquistador Cortés, among others) had submitted a book to be approved for publication, where the military subjection of Indian communities was justified. Sepúlveda also claimed that the Indians were drastically inferior to the Spaniards culturally. They were not unimprovable: they could be instructed in Christianity, and over time their cultural level could be raised, though to what extent is never really made clear. But currently they were so degraded culturally (“almost more like monkeys than men”, it is said in one draft (15)) that they ought to be seen as examples of those naturally subject peoples Aristotle refers to, who need higher peoples to rule them. They would need Spanish rule for a very long time to come. 

Las Casas conducted “a well-orchestrated campaign”, as one of his editors puts it, (16) to prevent this book being published. And again, at least since the late 19th century those who find Las Casas obnoxious or disturbing have been pointing to this as an example of his intolerance (Las Casas the Censor is a section-heading of Dumont’s. (17)) To be sure, he was no Voltaire. He was not prepared to defend the right to free expression of someone who was saying what he himself thought was false and harmful. In the context, such a principle would have been plainly absurd. The way to defend the Indians from destruction was certainly not to promote free expression for writers who justified colonial violence and oppression. 

Sepúlveda, finding that publication was effectively barred, produced a Spanish version of his book and put that in circulation. He also produced a short Apologia giving his main arguments in more theological form, which he managed to have published in Rome. The Spanish authorities promptly banned this book from circulation in Spanish territories and ordered any copies in Spain to be seized. However, Charles V, disturbed by the conflict between his court chronicler Sepúlveda  and the famous reformer Las Casas, eventually ordered the matter to be formally debated. And this is how the controversy of Valladolid, one of the most fascinating disputes in the intellectual history of Europe, came into being. 

A recent editor of this controversy, Nestor Capdevila, has this to say: “The controversy between Sepúlveda and Las Casas is an introduction to the ambivalence of European expansion, not only because it is quasi-original but because the tension between the common ideological principles and the opposed politics is at a maximum. Sepúlveda justifies wars and economic exploitation by the contradiction in the Indians’ “being”. They are barbarous men: by full right they belong to the human race, but they cannot fulfil their humanity except by submitting themselves to the Spaniards, who are Christians and more rational. Now for Las Casas, this humanitarian justification of imperialism is the negation of the humanity which the Indians’ self-proclaimed benefactors pretend to recognise in them. Humanitarianism contains a dehumanisation which makes all violence possible. What Sepúlveda presents as an expansion of Christianity and of reason, is for Las Casas an invitation to engage in the genocide which is “the destruction of the Indies”. Within the controversy, dispossession, servitude and depopulation appear (for Sepúlveda) as the regrettable consequences or deplorable abuses of the legitimate imperialist application of universal principles, and (for Las Casas) as the immediate negation of those principles. Quite clearly, these are two individuals who defend their positions with reason and passion. But the controversy is the unity of two points of view where Europe appears contradictorily to itself. 

It is scarcely anachronistic to see in Sepúlveda the first systematic theorist of the right to civilise and in Las Casas the inventor of the thematics of genocide.” (18)

Francisco de Vitoria on the legal right of conquest

In the next article in this series I hope to review the controversy. For now it is enough to say that this dispute itself takes place in the shadow of a work of intellectual wizardy performed eleven or twelve years previously. I am thinking of On The Indians Lately Discovered, a course of relectiones (“master lectures”) by Francisco de Vitoria, the foremost professor at the University of Salamanca and Spain’s outstanding jurist. (19)

Vitoria is often said to be the founder, or one of the founders, of modern international law, but this is disputed. Less controversially, he was the last great master of the theory of Just War. Roughly since the time of World War I, there has been a trend of thought in the United States which is interested in reviving Just War theory, and this has produced a cult of Vitoria and scholastic legal thinking. (Some time ago it was in the newspapers that President Obama had been reading St. Thomas Aquinas for guidance on best practice in conducting drone bombings. One would not be surprised to find him going on to Vitoria for further inspiration.)     

On the Indians is about the right (if any) of the Spanish to take possession of lands and remove local rulers, establishing their own sovereignty, in America. To judge from his lectures (surviving only as transcripts by students, not revised by the author), Vitoria was a master of precise formulation and expression. He was one of the most articulate men on earth. And yet, for more than four and a half centuries people have been arguing over what he actually said in these lectures and how much else he implied. 

Vitoria begins by asking whether the American Indians had ownership of their lands and properties before the arrival of the Spaniards. (20) He shows unambiguously that the answer is yes. It is irrelevant that they were unbelievers, or that they seemed to the Spaniards to be stupid: they were true human beings and in both private and public matters they had “true dominion”. They were authentic owners of their lands and their princes had real ruling authority. 

He then examines the titles by which the Indians (or barbarians, as he calls them) came under the rule of the Spaniards. There are, first of all, seven unjust rights or titles, which have to be rejected. 

1. The Holy Roman Emperor (currently also king of Spain) is lord of the world.  

2.  The Pope is lord of the world and he donated America to the kings of Spain. 

3. The right of discovery. 

4. The Indians’ refusal to accept Christianity.  

5. The need to punish the Indians for their crimes against nature (cannibalism, human sacrifice, sodomy).  

6.  Voluntary choice by the Indians of the king of Spain as their lord.  

7. America as God’s gift to the Spaniards. 

Vitoria demolishes these seven titles with merciless finality. Then, much more guardedly, using conditional language, he presents seven legitimate titles by which the Indians “could have come under” the Spaniards. 

1. The Spaniards’ right freely to travel and to dwell and to trade in the Indians’ territories: if this right is denied it may be enforced by just war, leading (if absolutely necessary) to confiscation of lands and transfer of sovereignty.  

2.  The right to preach Christianity: ditto.  

3.  Protection of Christian converts.  

4. The possibility that, when a reasonable number of the Indians had become Christians, the Pope might decide in their spiritual interests that their pagan masters (even if they are not oppressive) should be removed and replaced by a Christian prince.  

5. Humanitarian intervention: to prevent, for example, human sacrifice practised on innocent people or the killing of condemned criminals to be used in cannibal rites. 

6. Voluntary choice by the Indians of the king of Spain as their lord (which might happen in the course of time).  

7. The fruits of alliances with the local Dermot McMurroughs. It is legitimate to support rulers who are justly waging war against major local powers, and afterwards to enjoy the usual fruits of just war. In this instance Vitoria, who normally steers clear of specific examples, mentions the case of Mexico, where Cortés allied himself with the Tlaxcaltecs against the Aztecs. 

Last but not least, with uncharacteristic bashfulness, Vitoria presents an eighth title which, he says, he cannot positively affirm but he also cannot flatly reject. It is the possibility that the Indians, even though they are not entirely incapable of structuring their lives, on account of their extreme cultural backwardness do it so badly that it would be better, in their own interests, if somebody else did it for them. He mentions Aristotle’s claim that certain peoples are naturally slaves: in this context, he says, it could be relevant, and the Indians, who appear to fit in this category, could be governed “partly as slaves”. – That was going to be the central argument of Juan Ginés de Sepúlveda, and it is remarkable how this formidable jurist finds that he cannot say he is for it or against it. But he seems to be somewhat more for it than against it, at least at that moment of his survey. 

And yet previously he has demolished the two main arguments that were commonly used to justify the Spanish empire! One was the right of discovery. “No other title was originally set up”, Vitoria says, “and it was in virtue of this title alone that Columbus the Genoan first set sail.” And the right of discovery would be perfectly valid if the lands that Columbus discovered had been uninhabited. When something has no owner, the rule applies that the first finder can have it. But as previously shown, the Indians were real owners and rulers in their territories. And therefore discovery, “in and by itself, gives no support to a seizure of the aborigines, any more than if it had been they who had discovered us”. 

On the Papal donation, which the Spanish monarchs had always thought of as the principal justification of their American empire, Vitoria has a devastating chain of reasoning which I will try to give in summary.

"First proposition: The Pope is not civil or temporal lord of the whole world, in the proper sense of the words "lordship" and "civil power." … (Those who say differently) attribute to the Pope that which he has never claimed for himself … No lordship can come to him save either by natural law or by divine law or by human law. Now, it is certain that none comes to him by natural or by human law, and none is shown to come to him by divine law. Therefore the assertion is ungrounded and arbitrary… 

The Pope has no spiritual jurisdiction over unbelievers, as even our opponents admit… Therefore he also does not have any in temporal matters. 

Second proposition: Even assuming that the Supreme Pontiff had this secular power over the whole world, he could not give it to secular princes. This is obvious, because it would be annexed to the Papacy. Nor can any Pope sever it from the office of Supreme Pontiff or deprive his successor of that power, for the succeeding Supreme Pontiff cannot be less than his predecessor; and, if some one Pontiff had made a gift of this power, either the grant would be null or the succeeding Pontiff could cancel it. 

Third proposition: The Pope has temporal power only so far as it is in subservience to matters spiritual, that is, as far as is necessary for the administration of spiritual affairs…

Fourth conclusion: The Pope has no temporal power over the Indian aborigines or over other unbelievers. This is dear from propositions I and III. For he has no temporal power save such as subserves spiritual matters. But he has no spiritual power over unbelievers (I Corinth., ch. 5, v. 12). Therefore he has no temporal power either.

The corollary follows, that even if the barbarians refuse to recognize any lordship of the Pope, that furnishes no ground for making war on them and seizing their property. This is dear, because he has no such lordship. And it receives manifest confirmation from the fact (as will be asserted below and as our opponents admit) that, even if the barbarians refuse to accept Christ as their lord, this does not justify making war on them or doing them any hurt. Now, it is utterly absurd for our opponents to say that, while the barbarians go scatheless for rejecting Christ, they should be bound to accept His vicar under penalty of war and confiscation of their property… 

This shows that the title under discussion cannot be set up against the barbarians and that Christians have no just cause of war against them, either on the ground that the Pope has made a gift of their lands on the footing of absolute lord or that they do not recognize the lordship of the Pope… What has been said demonstrates, then, that at the time of the Spaniards' first voyages to America they took with them no right to occupy the lands of the indigenous population.” 

Vitoria and Carl Schmitt

What is one to say about this perplexing performance? 

“Vitoria had not quite argued his emperor out of the larger portion of his empire; but he had come perilously close to it”, according to Pagden and Lawrence. (21) Not so, according to Jean Dumont: in important respects Vitoria was now making concessions and acknowledging the validity of the empire, which earlier he had more or less condemned. Dumont refers to a section of the lectures On Dietary Laws, where Vitoria allegedly said or implied that America should be given back to the natives. (22) But, assuming that Pagden and Lawrence have not completely mistranslated this section of the lectures, (23) I think no such thing is implied there. The lectures on dietary laws do not seem to have disconcerted Charles V. In contrast, there are clear indications that he was alarmed when Vitoria demolished the Papal donation. (24) One can fairly assume that this would always have been the Emperor’s first answer if asked by what right he had supplanted Montezuama and Atahualpa. 

Theoretically, theologically, Christianly, the Emperor might have been wrong. But it isn’t at all clear that he was wrong politically and historically. What Pope Alexander VI thought the Pope could do was not necessarily the same as what Professor Vitoria thought the Pope could do. Some light is shed upon this in an interesting commentary by Carl Schmitt. 

“The first impression that the present-day reader gets from (Vitoria’s) lectures is of a quite extraordinary impartiality, objectivity and neutrality. The argumentation accordingly seems no longer medieval but 'modern'.” (25) 
Nevertheless, it is important to note that this is theological reasoning, abstract and not directly applicable to practical politics. 

“The theses touch only the argumentation in dispute and their conclusions do not go directly to the concrete historical case... [Vitoria’s structure of thought] concerns only the rightness of the argumentation, but not the concrete state of affairs and practical conclusions involving that.” (26)

Schmitt has to emphasise this point for a very good reason, which is this: “The Papal entrustment of a mission was in fact the legal basis of the conquest”. (27) The monarchs of Spain, no less than the Popes, had always acknowledged this. Such entrustment was nothing new. The Pope had always had the right to call for crusades and to entrust missions in heathen lands to Christian monarchs. “The seizure of America through the crown of Castile corresponds in its first stage, the stage which lies at the basis of Vitoria’s argumentation, entirely to this law of nations, involving the ordering of space, of the Christian Middle Ages. It is even its high point, though equally its end... The Spanish conquest is a continuation of the spatial ordering concepts of the Respublica Christiana of the Christian Middle Ages.” (28)

In saying this, Schmitt – like Pope Alexander VI – obliterates the important distinctions that Vitoria was at pains to make. Nonetheless, his assessment of Vitoria is worth considering. “It would be a gross misinterpretation of Vitoria to think that he had declared the great Spanish conquest to be an injustice. It is admittedly a widely-diffused error..” (29) As he sees it, Vitoria’s judgment is ultimately “thoroughly positive” for the Spanish conquest. “Above all, for him the fait accompli of the already extensively realised Christianisation is by no means to be left out of account.” (30)

(And just as the American conquest is the last great event in the Christian-medieval ordering of space, for Schmitt Vitoria is the last great medieval jurist. He is not really modern, despite appearances. (31) True, he influenced the founders of modern international law – or more precisely, in the case of Hugo Grotius, he gave them rich materials which they ruthlessly exploited and abused. But he himself remains medieval in two key respects. He still thinks about law as a theologian; and he still holds onto the notion of a justa causa, “just cause” of war, rather than, like Gentile and Grotius, building upon the modern idea of justi hostes, “legitimate enemies”.) 

Finally, I think it is worth citing a robust contemporary assessment of Vitoria, written by Bartolomé de Las Casas in 1550 or shortly thereafter. 

“In support of his impious opinion, Sepúlveda says that the most learned Father Francisco de Vitoria expressed approval of war against the Indians. So as not to be deprived of his personal glory, Sepúlveda adds that the most learned Father did not formulate the principal arguments which he himself adduces. Now then, everyone who reads the two parts of this most learned man’s First Relectio will easily see that in the first part Vitoria sets out, and in a Catholic manner refutes, the seven titles by which war against the Indians may seem just. Nonetheless, in the second part he introduces eight titles, by virtue of which (or some of which) the Indians could be subjected to the jurisdiction of the Spaniards. In these titles he presumes certain things that are, for the most part, thoroughly false, which had been related to him by those plunderers who, without the slightest compunction, sow destruction throughout the world. Nevertheless, Vitoria showed signs of a certain unease in relation to some of those titles, even while wishing to moderate what he had expressed, as it seemed to the Emperor’s men, with a certain harshness. Even though for lovers of truth there is no harshness in all that he expounds in the first part; that is to say, it was not just real and truthful in the past, but today also it is Catholic thinking and profoundly true. Vitoria himself lets us sense this when he speaks in the conditional form (in the second part), for fear of supposing or stating falsehoods in the guise of truths. Now then, since the circumstances which this most learned Father supposes are false, and given that he says some things with a certain timidity, Sepúlveda should by no means have adduced against me the opinion of Vitoria based on false reports.” (32)

Las Casas arguably had reason for thinking that Vitoria was trying to reduce the shock of his own harsh logic. Of the seven legitimate or possibly legitimate titles that he presents, two (Nos. 4 and 6) are pure sophistry, unrelated to anything that has ever happened or is in the least likely to happen. It is hard not to feel that, having demolished seven false titles, Vitoria thought he had better find as many possibly true ones, so as not to show negative disposition towards the secular power of Spain. As for the eighth title, “not affirmed or completely rejected”, it is indeed put forward rather timidly, and this might reflect Vitoria’s doubts about the information he had been given. And yet, while Las Casas ably highlights and affirms “his own side” of Victoria, he cannot deny that Sepúlveda’s side is there also. The two sides of Vitoria, as Capdevila says, faced each other in the dispute at Valladolid.
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